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DACA84-1-09-135

DEPARTMENT OF THE ARMY LEASE

THIS LEASE, made on behalf of the United States ("Government"), between the

SECRETARY OF THE ARMY hereinafter referred to as the Secretary, and STATE OF

HAWAII, DEPARTMENT OF TRANSPORTATION, hereinafter referred to as the
"Lessee".

WITNESSETH:

That the Secretary, by the authority of Title 10, United States Code, Section 2667,

and for the consideration hereinafter set forth, hereby leases to the Lessee the property
identified in Exhibit A and B, attached hereto and made a part hereof, hereinafter
referred to as the "premises", for the purposes of operating an airfield, parallel runways,

taxiways, parking areas and various building and improvements for use as a joint
Department of Defense/Civil Airport, being a portion of Dillingham Military Reservation

(for the purpose of this lease identified as Dillingham Airfield), as delineated in Red on
Exhibit "A" and more particularly described on Exhibit "8", TOGETHER WITH other

pertinent aviation facilities located thereon, including the entire water system as shown

in red on Exhibit "C", and the nonexclusive right to use as a means of ingress and

egress, such existing road within Dillingham Military Reservation as may designated by
the officer having immediate jurisdiction over said property, hereinafter referred to as
"said officer."

RESERVING unto the United States the right to use, and to authorize to use jointly
with the lessee, all existing roads located within the aforesaid demised premises.

THIS LEASE is granted subject to the following conditions:

1. TERM

Said premises are hereby leased for a term of Twenty-Five (25) years, beginning

on the date of execution, but revocable at will by the Secretary during a national
emergency declared by the President or the Congress of the United States, or in the

event the lessee violates any of the terms and conditions of this lease.
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2. CONSIDERATION

The consideration for this grant of lease shall be the maintenance, protection,

repair, or restoration by the lessee of the property leased. During the continuance of

this lease, the lessee shall, without expense to the Government maintain, protect,

restore and repair the leased area and all improvements thereon in its present state of

equality and shall protect against and promptly repair any damage to the existing roads

as means of ingress and egress arising out of or in connection with this lease.

3. NOTICES

All correspondence and notices to be given pursuant to this lease shall be

addressed, if to the Lessee, to State of Hawaii, Director, Department of Transportation,

869 Punchbowl Street, Honolulu, Hawaii 96813 and, if to the United States, to the

District Engineer, Attention: Chief, Real Estate Division, Building 230, Fort Shafter,

Hawaii, 96858, or as may from time to time otherwise be directed by the parties. Notice
shall be deemed to have been duly given if and when enclosed in a properly sealed

envelope, or wrapper, addressed as aforesaid, and deposited postage prepaid in a post
office regularly maintained by the United States Postal Service.

4. AUTHORIZED REPRESENTATIVES

Except as otherwise specifically provided, any reference herein to "Secretary",

"District Engineer", or "said officer" shall include their duly authorized representatives.
Any reference to "Lessee" shall include any sublessees, assignees, transferees,
successors and their duly authorized representatives.

5. SUPERVISION BY THE DISTRICT ENGINEER

The use and occupation of the premises shall be subject to the general
supervision and approval of the District Engineer, Honolulu District, hereinafter referred

to as said officer, and to such rules and regulations as may be prescribed from time to
time by said officer.

6. APPLICABLE LAWS AND REGULATIONS

The Lessee shall comply with all applicable Federal, state, county and municipal
laws, ordinances and regulations wherein the premises are located.

7. CONDITION OF PREMISES

a. The Lessee acknowledges that it has inspected the premises, knows its

condition, and understands that the same is leased without any representations or
warranties whatsoever and without obligation on the part of the United States to make
any alterations, repairs, or additions thereto.
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b. As of the date of this lease, an inventory and condition report of all personal

property and improvements of the United States included in this lease shall be made by

said officer and the Lessee to reflect the condition of said property and improvements.

A copy of said report is attached hereto as Exhibit D and made a part hereof. Upon the
expiration, revocation or termination of this lease, another inventory and condition report

shall be similarly prepared. This report shall constitute the basis for settlement for

property damaged or destroyed. Any such property must be either replaced or restored
to the condition required by the condition on PROTECTION OF PROPERTY.

8. TRANSFERS AND ASSIGNMENTS

Without prior written approval of the District Engineer, the Lessee shall neither
transfer nor assign this lease, nor sublet the premises or any part thereof, nor grant any
interest, privilege or license whatsoever in connection with this lease. Failure to comply

with this condition shall constitute a noncompliance for which the lease may be revoked
immediately by the District Engineer.

9. COST OF UTILITIES

The Lessee shall pay the cost, as determined by the officer having jurisdiction over
the premises, of producing and/or supplying any utilities and other services furnished by

the government or through government-owned facilities for the use of the Lessee,

including the Lessee's proportionate share of the cost of operation and maintenance of
the government-owned facilities by which such utilities or services are produced or
supplied. The government shall be under no obligation to furnish utilities or services.

Payment shall be made in the manner prescribed by the officer having such jurisdiction.

10. PROTECTION OF PROPERTY

The Lessee shall keep the premises in good ord,er and in a clean, safe condition
by and at the expense of the Lessee. The Lessee shall be responsible for any damage
that may be caused to property of the United States by the activities of the Lessee
under this lease, and shall exercise due diligence in the protection of all property
located on the premises against fire or damage from any and all other causes. Any
property of the United States damaged or destroyed by the Lessee incident to the
exercise of the privileges herein granted shall be promptly repaired or replaced by the
Lessee to a condition satisfactory to said officer, or at the election of said officer,
reimbursement made therefor by the Lessee in an amount necessary to restore or
replace the property to a condition satisfactory to said officer.

11. INSURANCE

a. At the commencement of this lease, the Lessee, unless self-insured, and its
sublessees and concessionaires at the commencement of operating under the terms of

this lease as third parties, shall obtain from a reputable insurance company or
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companies contracts of liability insurance. The insurance shall provide an amount not

less than that which is prudent, reasonable and consistent with sound business

practices, for any number of persons or claims arising from anyone incident with

respect to bodily injuries or death resulting therefrom, property damage, or both,
suffered or alleged to have been suffered by any person or persons, resulting from the

operations of the sublessees and concessionaires under the terms of this lease. The

Lessee shall require its insurance company to furnish to the District Engineer a copy of

the policy or policies or, if acceptable to the District Engineer, certificates of insurance

evidencing the purchase of such insurance.

b. The insurance policy or policies shall specifically provide protection
appropriate for the types of facilities, services and products involved; and shall provide

that the District Engineer be given thirty (30) days notice of any cancellation or change

in such insurance.

c. The District Engineer may require closure of any or all of the premises during
any period for which the sublessees and concessionaires do not have the required
insurance coverage.

d. As to those structures and improvements on the premises constructed by or

owned by the United States, for such periods as the Lessee is in possession of the

premises pursuant to the terms and conditions of this lease, the Lessee shall procure
and maintain at the Lessee's cost a standard fire and extended coverage insurance
policy or policies on the leased premises to the full insurable value thereof. The Lessee
shall procure such insurance from a reputable company or companies. The insurance

policy shall provide that in the event of loss thereunder, the proceeds of the policy or
policies, at the election of the United States, shall be payable to the Lessee to be used

solely for the repair, restoration or replacement of the property damaged or destroyed,
and any balance of the proceeds not required for such repair, restoration or
replacement shall be paid to the United States. If the United States does not elect by
notice in writing to the insurer within sixty (60) days after the damage or destruction
occurs to have the proceeds paid to the Lessee for the purposes hereinabove set forth,

then such proceeds shall be paid to the United States, provided however that the
insurer, after payment of any proceeds to the lessee in accordance with the provision of

the policy or policies, shall have no obligation or liability with respect to the use or
disposition of the proceeds by the lessee. Nothing herein contained shall be construed
as an obligation upon the United States to repair, restore or replace the leased
premises or any part thereof.

e. That any sub lessees shall provide comprehensive general liability with limits
set by the State of Hawaii, but no less than the limits required by the Government and

provide a Certificate of Insurance making the United States of America and the State of
Hawaii as an additional insured. The amounts for the comprehensive general liability

insurance required are $1 Million per occurrence/$2 Million aggregate.
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(iii) and the amount requested accurately reflects the lease adjustment
for which the Lessee believes the Government is liable.

(3) If the Lessee is an individual, the certificate shall be executed by that

individual. If the Lessee is not an individual, the certification shall be executed by --

(i) a senior company official in charge of the Lessee's location involved;
or

(ii) an officer or general partner of the lessee having overall responsibility
of the conduct of the Lessee's affairs.

d. For Lessee claims of $100,000 or less, the District Engineer must, if
requested in writing by the Lessee, render a decision within 60 days of the request. For

lessee-certified claims over $100,000, the District Engineer must, within 60 days, decide
the claim or notify the Lessee of the date by which the decision will be made.

e. The District Engineer's decision shall be final unless the Lessee appeals or
files a suit as provided in the Act.

f. At the time a claim by the Lessee is submitted to the District Engineer or a

claim by the Government is presented to the lessee, the parties, by mutual consent,
may agree to use alternative means of dispute resolution. When using alternate dispute
resolution procedures, any claim, regardless of amount, shall be accompanied by the
certificate described in paragraph c.(2) of this clause, and executed in accordance with
paragraph c.(3) of this clause.

g. The Government shall pay interest or the amount found due and unpaid by
the Government from (1) the date the District Engineer received the claim (properly
certified if required), or (2) the date payment otherwise would be due, if that date is

later, until the date of payment. Simple interest on claims shall be paid at the rate, fixed
by the Secretary of the Treasury as provided in the Act, which is applicable to the period
during which the District Engineer receives the claim and then at the rate applicable for
each 6-month period as fixed by the Treasury Secretary during the pendency of the
claim. Rental amounts due to the Government by the Lessee will have interest and
penalties as set out in the condition on CONSIDERATION.

h. The Lessee shall proceed diligently with the performance of the lease,
pending final resolution of any request for relief, claim, or action arising under the lease,
and comply with any decision of the District Engineer.
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beginning of or that may be constructed by the Lessee during the term of this lease, and

the Lessee shall take appropriate measures to prevent or control soil erosion within the

premises. Any soil erosion occurring outside the premises resulting from the activities
of the Lessee shall be corrected by the Lessee as directed by the said officer.

27. TAXES

Any and all taxes imposed by the state or its political subdivisions upon the

property or interest of the Lessee in the premises shall be paid promptly by the Lessee.
If and to the extent that the property owned by the Government is later made taxable by

State or local governments under an Act of Congress, the lease shall be renegotiated.

28. COVENANT AGAINST CONTINGENT FEES

The Lessee warrants that no person or selling agency has been employed or

retained to solicit or secure this lease upon an agreement or understanding for a

commission, percentage, brokerage, or contingent fee, excepting bona fide employees
or established commercial or selling agencies maintained by the Lessee for the purpose

of securing business. For breach or violation of this warranty, the United States shall
have the right to annul this lease without liability or, in its discretion, to require the
Lessee to pay, in addition to the lease rental or consideration, the full amount of such
commission, percentage, brokerage, or contingent fee.

29. OFFICIALS NOT TO BENEFIT

No member of or delegate to congress or resident commissioner shall be admitted

to any share or part of this lease or to any benefits to arise therefrom. However, nothing
herein contained shall be construed to extend to any incorporated company if this lease
is for the general benefit of such corporation or company.

30. SEVERAL LESSEES

If more than one Lessee is named in this lease the obligations of said Lessees
herein contained shall be joint and several obligations.

31. MODIFICATIONS

This lease contains the entire agreement between the parties hereto, and no
modification of this agreement, or waiver, or consent hereunder shall be valid unless the
same be in writing, signed by the parties to be bound or by a duly authorized

representative and this provision shall apply to this condition as well as all other
conditions of this lease.
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32. ADDITIONAL SITE CONDITIONS

a. The. right is hereby reserved to the United States, its officers, agents, and

employees to enter upon the said premises at all reasonable times for the purpose of

inspection, and when otherwise deemed necessary for the protection of the interests of

the Government, and the lessee shall have no claim of any character thereof against

the United States or any officer, agent, or employee thereof while acting on official
business and in an official capacity.

b. That the lessee's use of Dillingham Airfield shall be limited to the construction,

operation, repair, and maintenance of a public airport facility. The use authorized herein
includes the construction, operation and maintenance of runways, taxiways, lighting,

access road, aircraft parking and tie-down areas, administration and terminal buildings,

hangars, and related appurtenances and facilities, including the construction, operation

and maintenance of retail sales and retail service facilities normally associated with
public airport facilities.

c. That the use of Dillingham Airfield is subject to the following operational
provisions:

(i) That the primary purpose of the land and improvements within the
leased area is for the operation of a joint-use-airport.

(ii) The priorities for use of Dillingham Airfield shall be: (a) military flight
operations, (b) civil aviation and sport parachute operations; and (c) military ground

maneuvers. Notwithstanding the foregoing, military ground units will be permitted
access to the leased area when engaged in air mobile/aviation missions.

(iii) The lessee may sublet portions of the leased area for hangar uses,
parking and storage of aircraft, retail sales and service facilities associated with public
aviation activities. The operation of the airfield facilities and supervision of the
subleases will be under the lessee's management, not by contract.

(iv) That Dillingham Airfield shall be used by and under the authority of
the lessee for the sole purpose of operating an airport, all as contained in this lease. No
other use of the said joint use area shall be made by or under the authority of the lessee
except as authorized in writing by the said officer.

(v) That the Government shall be under no obligation to operate or
maintain the Government-owned airport facilities within the leased area, including but

no limited to the runways, taxiways, navigational aids and tower at Dillingham Airfield.

(vi) That prior to commencing activities under this lease, the lessee shall
secure any required concurrences and/or approvals of the Federal Aviation

Administration (FAA) and other federal and state agencies having jurisdiction over the
conduct of public airport facilities.
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(vii) That, as specified in paragraph 32 (c) (ii), Dillingham Airfield shall be
subject to military flight operations and ground maneuvers for limited periods. Those

operations or maneuvers may be inconsistent with, or create a hazard to civil aircraft

operations. Prior to commencing such operations or maneuvers, the Government shall

give reasonable advance notice to the lessee who will be responsible for notifying civil

aviation users.

d. That the lessee shall, in advance, coordinate with and obtain the written
approval of the said officer before installing or adding any external lighting, electronics

and communication equipment at Dillingham Airfield. Furthermore, upon request of the
said officer or his representative, both outside and inside lighting that may have adverse

impact on military flight operations conducted at night will be turned off or adequately
subdued.

e. That unless otherwise agreed in writing by said officer, lessee will provide
aircraft advisory services at Dillingham Airfield on frequency 123.0 (UNICOM).

f. It is understood by the parties that the Government is not obligated to provide
any services to persons utilizing Dillingham airfield. Specifically, the Government is not
obligated to provide emergency, weather, communications, air traffic, or similar
services.

g. That the lessee shall prepare and submit to said officer for review a General

Development Plan for the leased area and such adjacent lands which the lessee
anticipates will be ultimately required during the term of this lease. The actual

development of the airfield by and under the authority of the lessee shall be in
accordance with the plan as approved by the Army command. The lessee may submit

requests to amend the approved General Development Plan as it deems necessary
from time to time following the same procedures as the original plan.

h. (i) That the Government will not be responsible for any loss, liability, claim
or demand for property damage, property loss, or personal injury, including but not

limited to death, arising out of any injury or damage caused by or resulting from any act
or omission of the lessee in connection with the lessee's use of the premises described
herein.

(ii) That the lessee will payor settle claims for injury, loss or damage to

personnel or property of, or under the control of, the United States arising out of, or in
conjunction with, the lessee's occupancy under this lease, excepting such injuries,

losses or damages as a result solely from the negligence or willful misconduct of any
Government personnel, or if required by the said officer, will, in the case of property loss

or damage, promptly repair or replace the same to the satisfaction of such officer.

(iii) That the government, its agencies and personnel, shall not be liable, by
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virtue of any custodial or bailment relationship with the lessee, for any loss of, or

damage to, any private aircraft, cargo or other property placed upon Dillingham Airfield
if such liability would not attach in the absence of such custodial or bailment
relationship.

i. That the lessee shall at all times exercise due diligence in the protection of the
demised premises against damage or destruction by fire and other causes.

j. That for such period as the lessee is in possession of the leased property
pursuant to the provisions and conditions of this lease the lessee shall procure and

maintain at its cost a standard fire and extended coverage insurance policy or policies
on the leased property to the full insurable value thereof. The lessee shall procure such

insurance from any responsible company or companies, and furnish either the original

policy or policies or certificate of insurance or certificates of insurance to the District
Engineer. The policy or policies evidencing such insurance shall provide that in the

event of loss thereunder the proceeds of the policy or poHcies, at the election of the
Government, shall be payable to the lessee to be used solely for the repair, restoration

or replacement of the property damaged or destroyed, any balance of the proceeds not
required for the repair, restoration, or replacement of the property damaged or

destroyed to be paid to the Government, and that in the event the Government does not

elect by notice in writing to the insurer within 60 days after the damage or destruction
occurs to have the proceeds paid to the lessee for the purposes hereinabove set forth,
then such proceeds shall be paid to the Government, provided, however, that the
insurer, after payment of any proceeds to the lessee in accordance with the provisions
of the policy or policies shall have no obligation or liability with respect to the use of
disposition of the proceeds by the lessee. Nothing herein contained shall be construed

as an obligation upon the Government to repair, restore or replace the leased property,
or any part thereof. '

k. The Government agrees that it will not construct or permit construction of any
obstruction which would constitute a hazard as determined under Part 77 of the Federal
Aviation Regulations. The Government agrees that lessee has the authority to take
appropriate actions to control any obstruction (including vegetation) which would
constitute an obstruction under Part 77 of the Federal Aviation Regulation.

I. That except as herein authorized, the lessee shall not construct any permanent
structure on the said demised premises, and shall not construct any temporary structure
or advertising sign thereon without the prior written consent of the said officer.

m. That the use and occupation of the premises leased hereby shall be subject to
the general supervision and approval of the said officer and to such rules and

regulations as may be prescribed by him from time to time. Such rules and regulations

shall not be inconsistent with Federal Aviation Regulations and assurances made by
lessee under the Airport and Airway Improvement Act of 1982.
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DESCRIPTIONS

Area 2 - 55.238 Acres

Area 4 -149.481 Acres

Area 5 - 3.194 Acres

Area 12 - 2.940 Acres

























DILLINGHAM AffiFIELD

CONDITION REPORT

July 3, 2002

Hutments : Condition:

T 208 (Caretaker's cottage) Fair to poor condition, with lead-based paint and asbestos

possibly located in and around the residence. Additions to
the cottage occurred five-to-six years ago and were: Back

porch enclosure (15 X 15 ft.) at an approximate cost of
$500.00; back stairs rebuilt at an approximate cost of

$100.00; and eight window frames and glass slats

reinstalled at an approximate cost $300.00. The State can

retain or demolish the structure, as it deems fit and proper,
and at its own expense. The State is accepting the property
"as is".

T 220 (Toilet/shower)
T 222
T 224

T 226
T 228
T 230
T 232

Old. The building is to be demolished.

Old. The building is to be demolished.
Old. The building is to be demolished.

Old. The building is to be demolished.
Old. The building is to be demolished.

Old. The building is to be demolished.
Old. The building is to be demolished.

Buildings 220, 222, 224,226,228,230 and 232 are to be demolished by the Army

(possibly in FY03) at no cost to the State of Hawaii. The State of Hawaii is not required
to repair any of the seven buildings.

Buildings:

P 250 (Metal maintenance
and storage building)

P 265 (Water pump)
P 269-A / T 270

(Water supply treatment
/ Chlorinator facility)

Condition:

Excellent. The ,State will maintain.

Good. The State will maintain.
Good. The State will maintain,
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SUPPLEMENTAL AGREEMENT NO.1

TO
DEPARTMENTOFTHEARMY

LEASE NO. DACA84-1-09-135

DILLINGHAM MILITARY RESERVATION

THIS SUPPLEMENTAL AGREEMENT, made and entered into as of this

02 day of t1..~'<~ 2012, by and between the Secretary of

the Army, hereinafter referred to as the "Secretary", and the State of Hawaii

Department of Transportation, hereinafter referred to as the "Lessee".

WITNESSETH THAT:

WHEREAS, by Lease No. DACA84-1-09-135, the Secretary granted to the

Lessee, for a twenty-five (25)-year term beginning July 6, 2009, and ending
July 5, 2034, use and occupancy of a portion of Dillingham Military Reservation for the

purposes of operating an airfield, parallel runways, taxiways, parking areas and various

other buildings and improvements for use as a joint Department of Defense/Civil Airport,

hereinafter the "Lease";

WHEREAS, the Lessee and the Secretary agree to correct the term of the Lease

to five (5) years beginning July 6, 2009, and ending July 5, 2014; and

NOW, THEREFORE, the parties do hereby mutually agree as follows:

1. That Paragraph 1. Term of the Lease is deleted in its entirety and the

following is substituted therefor:

1. Term

Said premises are hereby leased for a term of five (5) years, beginning on the

date of execution but revocable at will by the Secretary during a national emergency
declared by the President or the Congress of the United States, or in the event the

Lessee violates any of the terms and conditions of this Lease.

2. That except as otherwise provided herein, all of the terms, conditions, and

provisions of said Lease shall be and remain the same.

3 This Supplemental Agreement is not subject to Title 10, United States Code,

Section 2662.



IN WITNESS WHEREOF, I have hereunto set my hand by authority of the
Secretary of the Army as of this cQ day of ~ue.~ , 2012.

~&~~.-r~---
MICHAEL SAKAI

Realty Contracting Officer

Honolulu Engineer District

This Supplemental Agreement No. 1 to Lease No. DACA84-1-09-135 is accepted

this 28th day of November , 2012.

STATE OF HAWAII

DEPARTMENT OF TRANSPORTATION

BY:~~

Ph.D.

Director of Transportation

AS TO FORM:

LAURA KIM-N NT

Deputy Attorney General
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